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1. General 

1.1 The agreement (hereinafter “Agreement”) shall be deemed 

to have been entered into upon receipt of ELMOTEC AG’s 

(hereinafter “Supplier”) written acknowledgement stating 

acceptance of the order (hereinafter “Confirmation of Order”). 

Quotations which do not stipulate an acceptance period shall 

not be binding. 

1.2 These general terms and conditions shall apply to our 

supplies and services, including but not limited to equipment / 

products including Software or Software delivered with 

materials/ products (hereinafter “Supplies”). The Agreement 

shall be binding if declared applicable in the quotations or in the 

Confirmation of Order. Any conditions stipulated by the 

customer which are in contradiction to this Agreement shall 

only be valid if expressly acknowledged by the Supplier in 

writing. 

1.3 These general terms and conditions shall apply to all future 

Supplies until the date of release of new general terms and 

conditions. 

1.4 All agreements and legally relevant declarations of the 

contracting parties must be in writing in order to be valid. 

Declarations in text form which are transmitted by or recorded 

on electronic media will be equated with written declarations 

when specifically, so agreed by the parties. 

2. Scope of Supplies 

The Supplies are exhaustively specified in the Confirmation of 

Order and in appendices thereto.  

3. Drawings, technical documentation and Software 

3.1 Brochures and catalogues are not binding. Any information 

contained in drawings and technical documents are only binding 

upon Supplier if the Confirmation of Order explicitly so provides. 

3.2 Each party reserves all rights to drawings and technical 

documentation delivered by the other party. The receiving party 

acknowledges these rights and shall – without previous written 

consent of the other party – not make these documents 

available to any third party, either in whole or in part, nor use 

them for purposes other than those for which they were 

handed over. 

3.3 As far as software is included in the Supplies, all rights to 

that software remain the property of the Supplier. The Supplier 

grants to the Customer a non-exclusive right of use of the 

software, together with the Supplies for the contractually 

agreed purpose, whereby the right to sublicense shall be 

excluded. In particular, the Customer may not, subject to 

mandatory applicable law, disassemble, decompile, decrypt, 

reverse engineer the software, or make the software available 

to third parties without the prior written consent of the 

Supplier. In case of infringement, the Supplier may withdraw the 

right of use. For third-party software, the conditions of use of 

the third-party licensor apply, and the third-party licensor as 

well as the Supplier, may assert a claim in the event of 

infringement. 

4. Prices 

4.1 Unless otherwise agreed, the prices stated in the 

Confirmation of Order shall apply. The prices are based on the 

costs applicable at the time of quotation (for example: hourly 

rates, material costs, freight charges and statutory fees). All 

prices shall be deemed to be net ex works, excluding packing, in 

freely available Swiss francs without any deductions whatsoever. 

Any and all additional charges, such as, but not limited to, 

freight charges, insurance premiums, fees for export, transit, 

import and other permits, as well as for certifications, shall be 

borne by the customer 

4.2 The Supplier reserves the right to adjust the prices for 

Supplies, delivered later than 3 months from the date of 

Agreement, to the price applicable at the time of delivery if the 

wage rates, the exchange rate (CHF to offered currency) or the 

raw material prices change by 5% between the submission of 

the quotation, Confirmation of Order and the contractually 

agreed performance.  

An appropriate price adjustment shall be also made if (i) the 

delivery time is subsequently extended for one of the reasons 

stated in clause 8.1, (ii) the documents supplied by the 

customer did not correspond to the actual circumstances or 

were untrue or incomplete or if (iii) laws, regulations, principles 

of interpretation or application have been amended. 

5 Terms of payment 

5.1 Payments shall be made by the customer at the Supplier’s 

domicile according to the agreed terms of payment, without any 

deduction for cash discount, expenses, taxes, levies, fees, duties, 

and the like. 

In the event that no terms of payment have been agreed, 

payment shall be made no later than 30 days after the invoice 

date.  

5.2 If the due date of payment expires unused, the customer 

shall be in default without a payment reminder. With effect 

from the agreed due date, until receipt of the outstanding pay-

ment, the customer shall, without additional reminder, pay 

interest on the outstanding amount at a rate of 5% over the 12-

month money market reference rate, per annum, for the 

contractual reference currency valid at the due date. In case the 

relevant reference rate is negative, a base floor rate of 0.0% 

applies. If the customer is overdue with a payment or the 

delivery of an agreed security for more than two weeks, the 

entire balance of payment shall be due immediately.  

5.3 Without prejudice to any other legal right of the Supplier, if 

the customer, for any reason whatsoever, is overdue with any 

payment, or if the Supplier has valid reasons to expect that the 

customer will not make payment on time, the Supplier is 

entitled to suspend the further execution of the Agreement, to 

stop the fabrication, and/or to retain the products, which are 

ready for dispatch. The Supplier is entitled to suspend the 

further execution of the Agreement until the Supplier and the 

customer have mutually agreed on new payment and delivery 

terms and the Supplier has received satisfactory securities 

within a reasonable period of time, whereby the new payment 

and delivery terms are to be agreed on, latest within one 

month. If no agreement is found, and/or no securities are 

provided, the Supplier is entitled to terminate the Agreement 

and to claim damages and/or to retain payment in the amount 

of reasonable costs incurred on the Supplier at the time of 

termination of the Agreement. 

6. Termination Supplier 

If unforeseen events considerably change the economic effect 

or the content of the Products, or the Supplier’s activities, or if 
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the performance subsequently becomes impossible, the 

Agreement shall be adopted appropriately. If such adaption is 

economically not justifiable, the Supplier shall be entitled to 

terminate the Agreement, or the parts affected thereby. If the 

Supplier wishes to terminate the Agreement, the Supplier shall 

immediately, after recognition of the consequences of the 

event, inform the customer; this applies even if an extension of 

the delivery time has been agreed beforehand. In case of 

termination, the Supplier shall be entitled to payment of those 

parts of the Products which have already been produced. Claims 

for damages from the customer because of such termination are 

excluded. 

7. Retention of title 

7.1 The Supplier shall remain the owner of all Supplies until he 

has received the full payments in accordance with the terms set 

forth in the Agreement 

7.2 The customer shall cooperate in any measures, necessary for 

the protection of the Supplier’s title. In particular, to enter or 

notify the reservation of title in the required form in public 

registers, books or similar records, all in accordance with the 

relevant national laws, at the customer’s expense. 

7.3 The Supplier shall be entitled to demand the surrender of 

the items subject to retention of title in the event that the 

customer is in default of payment or in breach of the 

Agreement.  

7.4 During the reservation of title, the customer shall, at his own 

cost, maintain the Supplies, insure them for the Supplier’s 

benefit against theft, breakdown, fire, water and/or other risks, 

and take all measures to ensure that Supplier’s title is in no way 

compromised or rescinded. 

8. Delivery time 

8.1 The delivery time and delivery date shall be agreed 

individually or specified in the Confirmation of Order. The 

delivery time start as soon as the Agreement is entered into, all 

official formalities such as, but not limited to, agreed payments 

due with the order have been made and the main technical 

points settled. The delivery time shall be deemed to be 

observed if by that time the Supplier has sent a notice to the 

customer informing him that the Supplies are ready for 

dispatch.  

The delivery time shall be reasonably extended: 

a) if the information required by the Supplier for the 

performance of the Agreement is not received in time, or if the 

customer subsequently changes it thereby causing a delay in the 

delivery of the Supplies; 

b) if hindrances occur which the Supplier cannot prevent 

despite exercising the required care, regardless of whether they 

affect the Supplier, the customer or a third party. Such 

hindrances include, but shall not be limited to, epidemics, 

pandemics, mobilisation, war, civil war, acts of terrorism, riots, 

political unrest, revolutions, sabotage, serious breakdown in the 

works, accidents, labour conflicts, late or deficient delivery by 

subcontractors of raw materials, semi-finished or finished 

products, the need to scrap important work pieces, actions or 

omissions by any authorities or state or supranational bodies, 

embargoes, unforeseeable transport problems, fire, explosion, 

natural catastrophes; 

c) outstanding authorisation, permit or similar requirements or 

other procedures under foreign trade regulations (export 

control);  

d) if the customer or a third party is behind schedule with work 

he has to execute, or with the performance of his contractual 

obligations, in particular if the customer fails to observe the 

terms of payment. 

8.2 The customer shall have no rights and claims for delay in 

delivery or performance other than those expressly stipulated in 

this Clause 8. This restriction shall not apply to unlawful intent 

or gross negligence on the part of the Supplier, but it shall apply 

to auxiliary persons.  

8.3 The Supplier may make partial deliveries and invoice 

accordingly. Partial deliveries are reasonable if (i) the partial 

delivery can be used by the customer within the scope of the 

contractual purpose, (ii) the delivery of the remaining ordered 

goods is ensured and (iii) the customer does not incur any 

significant additional expenses or additional costs as a result 

(unless the Supplier agrees to bear these costs). The customer 

may not return any goods/products to the Supplier without the 

express written consent of the Supplier (the customer reserves 

the right to withdraw from the Agreement). 

8.4 The customer may not refuse to accept deliveries due to 

insignificant defects. 

9. Passing of benefit and risk 

9.1 The benefit and the risk of the Products shall pass to the 

Customer in accordance with the Incoterms 2020, agreed upon 

in the Agreement 

9.2 If dispatch is delayed for reasons beyond the control of the 

Supplier, the Supplies are stored and insured at the expense and 

the risk of the customer, and the risk shall pass to the customer 

at the originally foreseen time. 

10. Examination and acceptance of the Supplies 

10.1 As far as being normal practice, the Supplier shall inspect 

the Supplies before dispatch. If the customer requests further 

testing, this has to be specially agreed upon and paid for by the 

customer. 

10.2 The customer shall inspect the Supplies within 5 (five) 

working days and shall immediately notify the Supplier in 

writing of any deficiencies. If the customer fails to do so, the 

Supplies shall be deemed to have been taken over. 

10.3 The Supplier must either remedy the defects notified to it 

in accordance with Clause 10.2 as quickly as possible or deliver 

flawless Supplies, and the Customer must give the Supplier the 

opportunity to do so. In the case of software, the Supplier has 

fulfilled its obligation by providing an updated software that no 

longer contains the defect. The installation of software provided 

as part of the rectification of defects is the responsibility of the 

Customer, insofar as the installation is technically possible for 

the Customer. In the case of software, rectification may also be 

carried out by demonstrating a way of circumventing the defect, 

insofar as this is reasonable for the customer, taking into 

account the effects of the defect and the circumstances of the 

workaround solution demonstrated. 
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10.4 The execution of an acceptance test as well as the 

stipulation of the conditions related thereto require a special 

agreement.  

10.5 The customer shall have no rights and claims for defects of 

any kind in deliveries or services other than those expressly 

stated in this Clause 10 and Clause 11 (Warranty, Liability for 

Defects). All further claims of the customer such as cancellation 

of the Agreement (rescission step by step), reduction (price 

reduction) or compensation for damage to the goods and any 

consequential damage are excluded. 

11. Warranty, liability for defects 

11.1 The warranty period is 12 months, for a one-shift 

operation. The multi- shift operation must be agreed separately 

with the Supplier and paid for by the customer, multi-shift 

operation shall be confirmed with the Confirmation of Order. 

The warranty period commences with the date of delivery of 

Supplies or, if the Supplier has also assumed responsibility of 

installation, upon completion of installation. If dispatch, taking-

over or installation are delayed due to reasons beyond 

Supplier’s control, the guarantee period shall end not later than 

18 months after Supplier’s notification that the Supplies are 

ready for dispatch. 

For replaced or repaired parts the warranty period starts anew 

and lasts 6 months from the replacement or completion of the 

repair or taking-over, but not longer than the expiry of a period 

double the warranty period stipulated in the preceding 

paragraph. 

The warranty expires prematurely if the customer or a third 

party undertakes modifications or repairs or if the customer, in 

case of a defect, does not immediately take all appropriate steps 

to mitigate the damage and give the Supplier the possibility to 

remedy the defect. 

11.2 Upon the written request of the customer, the Supplier 

may choose to repair or replace as quickly as possible any parts 

of the Supplies which, before the expiry of the warranty period, 

are proven to be defective due to bad material, faulty design or 

poor workmanship. Replaced parts shall become the Supplier’s 

property if he does not explicitly renounce this. Under 

restriction of proportionality, the Supplier shall bear the costs of 

remedy the defective parts provided that they do not exceed 

the customary costs of transport, personnel, travelling, 

accommodation, dismantling and reassembly of the defective 

parts. 

11.3 Express warranties are only those which have been 

expressly specified as such in the Confirmation of Order or in 

the specifications. An express warranty is valid until the expiry 

of the warranty period at the latest. 

If the express warranties are not or only partially achieved, the 

customer may first of all require the Supplier to carry out the 

improvements immediately. Hereto, the customer shall grant 

the Supplier a grace period of at least 4 weeks to give the 

Supplier the opportunity to rectify the defect. If these remedy 

fail completely or in part, the customer may claim a reasonable 

reduction of price. If, however, the defects are of such 

significance that they cannot be remedied within a reasonable 

time and provided that the Supplies cannot be used for their 

specified purpose, or if such use is considerably impaired, then 

the customer shall be entitled to refuse acceptance of the 

defective part or, if partial acceptance is economically not 

justified for him and he communicates this immediately, to 

terminate the Agreement. In this case the Supplier can only be 

held liable for reimbursing the sums which have been paid to 

him for the parts affected by the termination. 

11.4 All deficiencies which cannot be proven to have their origin 

in bad material, faulty design or poor workmanship, e.g. those 

resulting from normal wear, improper maintenance, failure to 

observe the operating instructions, excessive loading, use of any 

unsuitable material, influence of chemical or electrolytic action, 

building or installation work not undertaken by the Supplier, or 

resulting from other reasons beyond Supplier’s control are 

excluded from the Supplier’s guarantee and liability for defects. 
Excluded from the liability for defects are deficiencies that are 

attributable to the customer's design specifications or the 

customer's specifications for the use of a particular material. 

11.5 With respect to any defective material, design or 

workmanship as well as to any failure to fulfil express 

warranties, the customer shall not be entitled to any rights and 

claims other than those expressly stipulated in Clauses 11.1 to 

11.4. 

12. Export Control 

The customer recognises that the Supplies may be subject to 

Swiss and/or foreign legal provisions and regulations on export 

control and are not allowed to be sold, leased or otherwise 

transferred or used for a purpose other than the agreed without 

an export or re- export permit of the competent authority. The 

customer undertakes to comply with such provisions and 

regulations. He is aware that these may change and that they 

apply to the Agreement in the current valid wording. 

13. Exclusion and Limitation of Supplier’s Liability 

All cases of breach of Agreement and their legal consequences 

as well as all claims of the customer, irrespective of the legal 

grounds on which they are based, are exhaustively regulated in 

these terms and conditions. In the event that the customer 

should have claims arising from or in connection with the 

Agreement or its improper fulfilment, the total amount of these 

claims is limited to the total price, paid by the customer under 

the Agreement. Furthermore, any claims not expressly 

mentioned for damages, reduction of price, termination of or 

withdrawal from the Agreement are excluded. Under no 

circumstances shall the customer be entitled to claim damages 

other than compensation for the costs of remedying defects in 

the Supplies. This in particular refers, but shall not be limited, to 

loss of production, loss of use, loss of orders, recall costs, loss of 

profit and other direct or indirect or consequential damage. 

Liability is also excluded for compensation claims from third 

parties against the customer for infringements of intellectual 

property rights. 

This exclusion of Supplier’s liability does not apply to unlawful 

intent or gross negligence of the Supplier, but does apply to 

persons employed or appointed by the Supplier to perform any 

of his obligations. 

This exclusion of liability does not apply as far as it is contrary to 

compulsory law. 

14. Confidentiality 

14.1 Both contracting parties are obliged to treat data and 

information which are not generally known and which belong to 
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the business secret sphere, or perceptions thereof, which they 

make in connection with the Agreement and its fulfilment, as 

strictly confidential. If there is any doubt as to whether 

information, a document or a perception relates to business 

confidentiality, it shall be deemed confidential and the other 

party must be consulted. 

14.2 The duty of confidentiality shall also extend to all 

employees, auxiliary persons and suppliers engaged by the 

parties and for an indefinite period. 

14.3 All business and technical information received by the 

customer in the course of the business relationship, including 

software, shall be treated as confidential without restriction, 

even after the termination of the Agreement. 

14.4 Products which are manufactured according to documents 

such as drawings, models, etc. designed by the Supplier or 

according to tools of the Supplier may not be offered or 

supplied by the customer to third parties. 

15. Data protection 

The Supplier is authorised to process personal data of the 

customer in order to perform any obligations under the 

Agreement. In particular, the customer agrees that the Supplier 

may also disclose such data to third parties in Switzerland and 

abroad for the purpose of processing and maintaining the 

business relationship, while maintaining a comparable level of 

data protection. 

16. Final provisions / Miscellaneous 

16.1 Amendments of the Agreement must be made in writing to 

be valid.  

16.2 Should any provision of these terms and conditions prove 

to be wholly or partially invalid, this shall not affect the validity 

of the remaining parts of the Agreement. In place of the invalid 

or incomplete provision, the parties shall replace this provision 

with a new agreement that comes as close as possible to its 

legal and economic purpose. 

17. Jurisdiction/ applicable law 

17.1 The place of jurisdiction for all disputes arising from or in 

connection with this Agreement shall be the ordinary courts at 

the Supplier's registered office. This place of jurisdiction shall 

apply to both the customer and the Supplier. 

However, the Supplier shall be entitled to bring an action either 

at the Supplier's or the customer's place of business. 

17.2 The applicable law shall be exclusively substantive Swiss 

law to the exclusion of international conflict of laws rules. The 

Vienna Sales Convention (United Nations Convention on 

Contracts for the International Sale of Goods of 11 April 1980) 

shall not apply. 
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